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UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 23,524 


UNITED STATES OF AMERICA, 


RANDOLPH QUEEN, 


Appellant 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLANT 


STATEMENT OF ISSUES PRESENTED FOR REVIEW 

1. Whether a defendant is deprived of his liberty 
without due process of law when sentenced on the basis of 
a presentence report which is not available for examination 
and the contents of which are not made known to him. 

2. Whether the constitutional requirement of counsel 
at a police lineup is satisfied by "substitute counsel" who 
is not present on behalf of any particular suspect, and 


does not confer with the suspect. 


This case has not previously 
been before this Court 


References to Rulings: None 


STATEMENT OF THE CASE* 


This is an appeal from a conviction of robbery and 
assault with a dangerous weapon in which the defendant was 
sentenced to imprisonment for four to twelve years to take 
effect at the expiration of any present sentences. 

Appellant was sentenced on August 29, 1969 (Tr 11) 
and filed his notice of appeal on September 4, 1969. (R 12). 
This Court has jurisdiction under 28 U.S.C. §1291. 

The indictment below arose out of a robbery on September 
18, 1968 of Archie's Cleaners in the District of Columbia. 

An eye witness recognized the driver of the getaway 
car - Watson (Tr 19). Watson supplied the police with the 
name of defendant as being one of the participants. (Tr 13). 
At the time defendant was incarcerated on another charge and 
the police arranged for a line-up on January 28, 1969. At 
the line-up, defendant was not represented by counsel (Tr 8). 
A “substitute” counsel was present from the Legal Aid Agency 
The Legal Aid attorney was not appointed to represent defen- 
dant nor any of the others present and did not consult with 
or otherwise represent defendant. (Tr 8). 

Two witnesses identified the defendant at the line-up 
(Tr 26, 83) and he was subsequently indicted. 

Defendant moved to suppress the testimony based on 


the line-up because it was unduly suggestive and because of 


* (R - Record 
Tr - Transcript of Testimony at Trial 
S - Transcript of Sentencing) 


ise 


the lack of counsel. (Tr 3, 8). 

The testimony at the trial consisted of three eye 
witnesses who identified defendant as participating in the 
robbery. Two of these witnesses testified as to their 
identification of defendant at the line-up (Tr 74, 23). 

Defendant testified in his own behalf and denied any 
part in the robbery and denied that he had ever been at 
the scene. (Tr 103). 


The jury found defendant guilty (Tr 127-128) and the 


court sentenced him to four to twelve years imprisonment. 
Prior to sentencing, defendant's counsel sought to 
examine the presentence report but was denied access by 


the court. (S~1). 


SUMMARY OF ARGUMENT 

The Supreme Court has held that where a defendant is 
sentenced by a trial judge misinformed as to the defen- 
dant's criminal record, the sentence is a violation of 
due process! cf law and cannot stand. Townsend v. Burke, 
334. U.S. 736 (1947). It necessarily follows that a 
defendant is entitled to know the factual basis on which 
the judge is sentencing. The refusal to permit defendant 
to examine the presentence report or otherwise be informed 
thus violates due process of law. 

Appellant was entitled to be represented by counsel 
at the police line-up, the inquiry having focused specifi- 
cally on him. The idea of "substitute" counsel, or counsel 


at large does not satisfy the requirement. The right to 


counsel means the right to counsel specifically represen- 


ting a specific defendant. 


ARGUMENT 


SENTENCING DEFENDANT ON THE BASIS OF A 

PRESENTENCE REPORT WHICH WAS NCT AVAIL~ 
ABLE FOR EXAMINATION BY DEFENDANT VIO- 
LATES DUE PRCCESS OF LAY. 


(See Transcript of Sentencing - pages 1:7 2) 


Prior to imposing sentence in this case, the Trial 
Judge obtained a presentence investigation and report from 
the Probation Service. Request was made by defendant's 
counsel to examine the report, and the request was denied, 
the Trial Judge stating that inspection of the report was 
contrary to the usual practice of the court. “(S-1) 

Accordingly, the defendant was sentenced on the basis 
of a report which was not seen by defendant or his counsel. 
Further, the contents of the report were not made known to 
the defendant. | 

In Townsend v. Burke, 334 U.S. 736, 741 (1947), the 
Supreme Court reversed a conviction because in sentencing 
the Trial Judge had used a presentence report containing 
errors. The Court said: 

" ... this prisoner was sentenced on the 
basis of assumptions concerning his crim- 
inal record which were materially untrue. 
Such a result, whether caused by careless~ 
ness or design, is inconsistent with due 


process of law, and such a conviction 
cannot stand." 
p. 741 


If mistakes in the criminal record on which the defen- 


dant is sentenced vitiate the conviction, then it would 


Gu 


necessarily follow that the defendant is entitled to see 
the criminal record on which he is being sentenced. See, 


Baker v. United States, 388 F. 2d 931 ( 4 Cir. 196&); 


Verdugo v. United States, 402 F. 2d 599, 613 (9 Cir. 1968). 


There is no provision for defendant knowing the criminal 
record on which the judge's sentence is based without the 
presentence report veing available for examination, or 
some alternative method being used by the Court. In the 
case at bar, no alternative was used. 
Rule 32 of the Federal Rules of Criminal Procedure, 
was amended, effective in 1966, to specifically provide in 
Par. (c)(2) that the Trial Judge may disclose all or part 
of the presentence report to the defendant and afford an 
opportunity for defendant or his counsel to comment thereon. 
The question here presented has not been decided in 
this Circuit, nor specifically by the Supreme Court, despite 
a contrary statement in the notes of the Advisory Committee 
on the Rules regarding the change in Rule 32. The state~ 
ment is: ‘It is not a denial of due process of law for a 
court in sentencing to rely on a report of a presentence 
investigation without disclosing such report to the defen- 
dant or giving him an opportunity to rebut it. Williams 
v. New York, 337 U.S. 241 (1949); Williams v. Oklahoma , 
358 U.S. 576 (1959)." Notes following Rule 32, F.R.Cr.P. 
When the cited cases are examined, it will be seen that 


the contents of the presentence reports were known by each 
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defendant at the time of sentencing. In Williams v. Okla- 
homa the State's Attorney gave the statements and the 
defendant was advised of the other crimes. The cases are 
authority for the trial court using prior offenses in 
rendering a sentence. They do not hold that it is proper 
for the defendant to be denied knowledge of the factual 
basis on which the judge is rendering sentence. 

Judges of the United States District Court for the 
District of Columbia and other circuits do permit disclo- 
sure of presentence reports. Discovery in Federal Criminal 
Cases, Survey by the Junior Bar Section of the Bar Associ- 
ation of the District of Columbia, 33 F.R.D. 101, 123-127 
(1963). This defendant's failure to be able to examine 
the presentence report thus was caused by the purely fortu- 
itous circumstance of which judge he came before. Certainly 
this is a violation of due process of law. Surely it cannot 
be proper that a different rule should apply depending upon 
which judge is rendering sentence. | 

In addition to the disparity of treatment in the Dis- 
trict Court below, it should be observed that the United 
District Courts in Maryland routinely provide the contents 
of the presentence report to the defendant. see Baker v. 
United States, supra. : 

The Fourth Circuit requires that some information in 


the presentence report routinely be furnished ali defen- 


dants. In Baker v. United States, 388 F. 2d 931, 4 Cir. 


(1968), Judge Bryan held that: 
-s- 


" |. there are items in the report of 
which the Gefendant is rightfully entitied 
to be advised. The sentencing court should 
apprise him, orally from the bench, of at 
least such pivotal matters of public record 
as the convictions and charges of crime, 
with date and place, attributed to him in 
the report." 


Judge Winter concurred separately because he considered 
Judge Bryan's opinion to be: 


" ..,. discouraging disclosure of the contents 
of a presentence report except as minimum 
due process otherwise requires." 


He said: 


"T think that a presentence report should 
be fully disclosed to a defendant, through 
his counsel, or to the defendant, himself, 
if he is unrepresented, prior to sentencing, 
except for the confidential recommendation 
of the probation officer to the sentencing 
judge and except where there is tangible 
good cause to withhold exhibition of a por- 


tion of the report. As to the latter, I 
would place the burden on the district judge 
to make a part of the record the fact that 

a portion of the report has been withheld 
and the reason for his action." 388 F. 2d 
934,935. 


He states that: 


"In the District of Maryland, disclosure of 
presentence reports, in accordance with my 
views, has been the practice for over ten 
years. The experience of Maryland belies 
the fears that, as general propositions, 
sources of confidential information dry up, 
probation officers are deprived of trust- 
worthy and logical informants, and the ob- 
ject of the report is defeated, if the 
contents of reports are disclosed. Of 
course, these dangers may be present in a 
particular case if full disclosure is made, 
but the decision to disclose or withhold 
ought to be made in that case on the basis 
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of the facts peculiar to it and not: on the 
basis of general propositions which: may 
have no application in the particular con- 
text." p. 935 


In Verdugo v. United States, 402 F. 2d 599 (9 Cir. 
1968) the precise question raised in this appeal was 
avoided on appeal by the presentence report being made 
part of the appellate record and the case reversed on 
other grounds. 402 F. 2d at 609. However, Judge Browning 
wrote a separate opinion concluding that "due process may 
require some form cf disclosure of the presentence report 
to the defense." 402 F. 2d at 613-616. Judge Browning's 
comprehensive opinion sets forth the authorities in full. 
Rather than quoting that opinion here, the Court's atten- 
tion is respectfully directed to that opinion (pages 613- 
616, 402 F. 2d) which persuasively explains the necessity 
for a defendant knowing the basis on which he is being 
sentenced. See, also, 8 Moore's Federal Practice ~ Cipes - 
Criminal Rule. 932.03 [4] for a fuil discussion of this 


issue. 


It should be stressed that the refusal of the Trial 


Judge to permit examination of the presentence report in 
this case was based on her uniform policy and not because 
of any feature in this particular case. 

In view of the foregoing, the conviction below should 
be vacated and the case remanded for examination by defen- 


dant and his counsel of the presentence report. After 
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examination, defendant should have the right to obtain 


resentencing by the Trial Judge, should he be so advised. 


LINE-UP TESTIMONY SHOULD HAVE BEEN EX— 
CLUDED BECAUSE DEFENDANT WAS NOT REPRE- 
SENTED BY COUNSEL AT THE LINE-UP. 


(See Transcript pages 3, 8-14, 73, 74) 


The Court improperly admitted testimony of two witnes- 
ses' identification of defendant at the police line-up 
pecause the defendant was not represented by counsel at 
the line-up. 

It is clear that defendant is entitled to be represented 
by counsel at the police line-up. The decisions of the Su- 
preme Court have made clear that the line-up is an important 


part of the trial process. United States v. Wade, 388 U.S. 


218 (1967); Gilbert v. California, 388 U.S. 263 (1967). It 


is clear that in the instant case the inquiry had focused 
narrowly and specifically on the defendant at the time of 
the police line-up. At the time of the police line-up, 
the government had been given defendant's name by Watson 
who had been identified as the driver of the getaway car. 
In addition, another witness had identified defendant from 
photographs. (Tr 13). The Government Attorney candidly 
informed the court as to the basis of the line up. He 


said: 


prior to the indictment for this 
defendant the Grand Jury Section makes 
a practice of holding a lineup to see 
if we have a case. Otherwise we don't 
feel that we should go ahead and indict 
somebody if we havn't got identification. 
So that's why a lineup was held and that's 
why, of course, counsel wouldn't have been 
appointed by the court in that situation 
because he had not even been indicted. He 
had not come up for arraignment and that 
is why the Legal Aid Attorney -- Legal 
Agency, I should say, Attorney was there 
and acted as substitute counsel." Tr 13-14. 

If the substitute counsel concept is correct, then it 
would seem a waste of legal manpower to have any attorney 
present. If the attorney's function is simply to record 
what transpires, then the same could be done with greater 
fidelity by a movie camera and tape recorder. But if the 
attorney's function is to represent the suspect, then 
obviously he must speak to the suspect; the attorney must 
know what the crime is which is charged. Indeed, this 
court has suggested that it may be necessary that the 
counsel at the line-up be given the identification which 


the police have on the basis of which the suspect is being 


shown. Spriggs v. Wilson, U.S. App. D.C. No. 23548, Octo- 


ber 16, 1969, 97 W.L.R. 1944. 
In United States v, Allen, 408 F. 2d 1287, 1289, this 
Court said: 


"First, we note that the presence of 
counsel at a lineup serves not only to 
allow an informed challenge to be made 
to identification evidence at trial, 


- 12 - 


but also to ‘minimize the likelihood of 

an unduly suggestive confrontation.' It 
would seem that appellant's counsel might 
best be atle to serve his client's interest 
and the interest of justice if he is given 
in advance of the lineup the names of the 
witnesses who would attend; the time, place 
and nature of the crimes involved; and the 
descriptions of the suspect, if any, which 
the witnesses had given to the police. 
Counsel also might be allowed to have a 
role in setting up the lineup and proposing 
changes to avoid suggestive features. If 
such a procedure were followed, it might 
well be that, absent plain error or circum- 
stances unknown to counsel at the time of 
the lineup, no chailenges to the physical 
staging of the lineup could successfully 

be raised beyond objections raised at the 
time of the lineup." 


In the instant case, the suspect's appearance was dif- 
ferent at the time of the line-up than at the time of the 
alleged crime. His hair and moustache were shorter, having 
been cut because of regulations at the Lorton Youth Center. 
(Tr 9). Because of this change in appearance the defense 
moved to suppress the line-up testimony on the grounds 
that the line-up was unnecessarily suggestive. The Trial 
Judge felt that defense counsel would be of no value at a 
line-up. (Tr 12). However, the presence of adequate counsel 


might well have avoided any such contention being made at 


the trial. See, United States v. Allen, supra. If the 


defendant were represented by counsel at the time of the 
line-up, he could be required to state at the time if the 
line-up was agreeable and if so, a subsequent motion to 


suppress could be held to be barred. The saving in time 
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is obvious. 

The practice in this case, such as having substitute 
counsel or "counsel at large", would appear to be the 
obverse of the situation in Powell v. Anapamas 287 U.S. 

45, 56 (1932), where the entire Var was appointed to repre- 
sent the defendants. It suffers from the same vice. Repre- 
sentation by counsel is individual, not general. it is 
specific and if it means anything, it means consultation 
between attorney and client. None of the foregoing took 
place in the instant case and the court's gestion of the 
testimony of the police line-up accordingly was improper. 


The defendant was obviously prejudiced by the line-up 


testimony and the case should accordingly be remanded for 


a new trial. 


CONCLUSION 


For the foregoing reasons, the judgment of} the Court 


below should be reversed and the case remanded. 


Respectfully submitted, 


Michael A. Schuchat 

909 Tower Building 

Washington, D.;C. 20005 
Attorney for Appellant 
Appointed by this Court 


